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CERM B Washi ngt on, DC 20314- 1000
Regul ati on 31 August 2001
No. 37-1-26

Fi nanci al Admi ni stration
| SSUANCE AND ACCEPTANCE OF PRQIECT ORDERS

1. Purpose. This regulation pronulgates the conditions and terms upon which
the U S. Arny Corps of Engineers (USACE) activities may issue and accept Project
Orders. This regulation is not intended to replace or duplicate the policy
contai ned in higher headquarters regul ations, rather, it provides gui dance which
is unique to the Corps’ project nmanagenent practices.

2. Applicability. This regulation applies to all HQUSACE el enents and USACE
Conmmands.

3. Distribution. Approved for public release; distribution is unlimted.

4. Ref er ences.

a. Title 41, United State Code, Section 23, Public Contracts, Orders or
Contracts for Material Placed with Gover nnent - Omed Est ablishnents Deened
ol i gati ons.

b. Title 31, United State Code, Section 1502(a), Mney and Fi nance,
Bal ances Avail able, Availability.

c. Deparnment of Defense Financial Managenent Regul ati on (DoDFMR), DoD
7000. 14- R

d. DFAS-IN 37-1, Defense Financial and Accounting Service (DFAS), Finance
and Accounting Policy |Inplenentation.

e. ER5-1-11, U S. Arny Corps of Engineers Business Process.
f. ER 1140-1-211, Support for Qthers: Reinbursable Wrk.
g. ER 1140-3-1, Support to Defense Departnents and Agenci es.

h. Secretary of Defense (SECDEF), menorandum 17 Sep 1996, Subject: Request
for Waiver of DoDl 7220.1, “Regul ation Governing the Use of Project Orders”.

Thi s regul ati on supersedes ER 37-1-26, dated 30 July 1993.



ER 37-1-26
31 Aug 01

5. Background.

a. Reference 4a is the authority for Project Orders. It provides that, “Al
orders or contracts for work or material or for the manufacture of material
pertaining to approved projects placed with governnent-owned establishnments
shall be considered as obligations in the same manner as provided for simlar
orders or contracts placed with comercial manufacturers, and the appropriations
shall remain available for the paynent of the obligations so created as in the
case of contracts or orders with commercial manufacturers.” These orders are
commonly called “Project Orders”. A project order can be a useful tool for the
delivery of a product or service in cases where the accepting activity
(performer) of the order will use its own in-house forces instead of a
contractor or other forces outside the inmedi ate conmand.

b. Project orders are contractual in nature and pertain only to products and
services for Departnent of Defense (DoD) m ssions. The principles of a
contractual relationship, i.e., offer, acceptance, and consideration, apply to
project orders as well. Once the perforner accepts a project order, USACE
considers the issuer to have certain rights and obligations that will be
enforced upon the perforner.

c. Reference 4b is the “Bona Fide Needs” statute, which mandates that a
requi renment (service or product) nmust exist in the sane fiscal year as the
appropriation or fund being used for its paynent.

d. References 4c and 4d furnish higher headquarters basic definitions and
conmand gui dance on rei nbursabl e orders in general and project orders
speci fically.

e. Reference 4e provides gui dance for conmand and control of the work
perfornmed. Also, references 4f and 4g include Corps guidance on the Support for
O hers Prograns.

f. Reference 4h, issued by the Secretary of Defense, nodified the definition
of “Government Omed, Governnent Operated (GOG0) establishnent” to include Corps
activities. In addition, this waiver also expanded the use of project orders to
i ncl ude such Corps engi neering and construction-rel ated products & services as
pl ans and specifications, damsafety studies, terrorismprotective designs,
seism c studies, environnment assessnents and materials testing.

g. This regulation is the result of |egal and adm nistrative reviews of past
actions and precedents. There are various other authorities under which USACE
activities can and do receive funds. Regulatory gui dance on those ot her
authorities is not contained in this regul ation.
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6. Accepting Project Orders. USACE activities shall accept Project Oders
under the conditions set forth in this regulation and using the appendi x hereto
as a guide. Once accepted, a project order will remain active until the work is
conpl eted and final paynments received. Project orders will not be used nerely
to extend the availability of an appropriation and/ or accepted from non-DoD

est abl i shnent s.

a. It is essential that the Project Managers discuss with the custoners the
manner in which a project will be financed before devel oping a Project
Managenent Plan (PMP) in accordance with ER 5-1-11 and prior to acceptance of
the project order fromthe custoner.

b. Project orders may be received on a DD Form 448 “Mlitary |Interdepart-
ment al Purchase Request” (MPR) or other official project order form(i.e., Ar
Force). The carrier appropriations can be Mlitary Construction — 21_ 2050,
Operati on and Mai ntenance, Arny — 21 2020, or Research, Devel opnent, Test and
Eval uation Arnmy — 21 _2040.

c. Corps activities may only accept a project order where all of the
substantive work is being performed using in-house USACE resources. The DoDFMR
vol unme 11A, chapter 2, paragraph 020515, advises that a project order recipient
shoul d incur costs of not |ess than 51 percent of the total costs attributable
to rendering the work or services ordered. It is USACE policy that this m ni mum
standard will be net by the Corps activity accepting the project order. For
exanple, if District “A’” receives a project order for $100,000 to produce an
envi ronnent assessnent of parcel |ocated on Canp Swanpy it must incur costs of
$51,000 in the enploynment of district personnel in its efforts to execute the

project. |If desired, District “A” nmay choose to acconplish the renai ning 49% or
$49, 000 of the project order by requesting support from another Corps activity,
private industry, its own in-house forces or any conbination thereof. |If the

above conditions are net, this order can be accepted as a project order.

d. Project orders solely for the review of Architect-Engi neer Design
services or solely for Supervision and Adm nistration (S&\) of construction
cannot be financed as Project Oders.

e. A project order accepted by one Corps activity cannot be brokered to
anot her Corps activity except as noted in paragraph 6c above. This is because a
contractual relationship cannot exist within the chain of command (i.e., between
a MSC and a district, etc.). Wen production of a product or service needed to
fulfill the terns of a project order makes it necessary for sone work (not
substantial) to be transferred to other USACE activities, then other legitimate
nmeans (i.e., Econony Act) nust be used for handling the distribution of funds.
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f. USACE activities nust have the capability to do the work and
initiate the project orders pronptly. The term "pronptly" neans
initiating in-house effort within 90 days after acceptance of the
or der. Note that a contract obligation (because any contract is
incidental to the execution of the order) is not real evidence of work
being initiated. Shoul d work not have commenced within 90 days, the
custoner will be notified inmediately and the order cancelled. Corps
policy is that the customer can terminate a project order for non-
execution or default.

g. Just like contracts with a private entity, project orders nust
have a definite time for conpletion, a definitive scope of work and
funds to cover the entire product or service including fixed-price
orders. The point in time for conpletion shall not extend beyond the
cancel l ation period of the issuing source appropriation used. Ref er
to DoDFMR paragraph 020701 for fixed-price project orders use and
limtations. Amendnents to project orders that increase their scope
or value may be nade. Oiginally cited appropriations that have
expired are available only for increases caused by in-scope changes to
the original order and legitimate price changes causing obligation
adj ust ment s.

7. lssuing Project Oders.

a. MSC, District and Center Comranders nay issue project orders to
non- Cor ps DoD establishnments for engineering products & services, and
to ERDC but only for research, testing and devel opment services. All
of the terms and conditions set forth in this regulation, DoDFMR and
DFAS-IN 37-1 nust be net. Project orders must be issued on a DD Form
448 "M litary Interdepartnmental Purchase Request".

b. HQUSACE directors/chiefs may not issue project orders to other
USACE activities.

c. The project order mnmust specify whether it is on a cost
rei mbursenent basis or fixed-price basis.

FOR THE COMVANDER:

b @

1 APPENDI X ROBERT CREAR
APP A — Project Oder Col onel, Corps of Engineers
Checkl i st Chi ef of Staff
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APPENDI X A
| SSUANCE AND ACCEPTANCE OF PRQJECT ORDERS

A-1. Purpose. This checklist should assist USACE Commanders with
the i ssuance and acceptance of project orders between Corps
activities and DoD owned estbalishnments. It is not intended to cover
al | managenment controls.

A-2. Instructions. Before the issuance or acceptance of a project
order, the test questions below will highlight some key nanagenent
concerns for consideration to prevent nmisuse and/or a possible ADA
vi ol ati on.

A-3. Test Questions. Corps activities should answer each test
guestion “YES, NO or NA” and maintain this docunentation to support
all transactions in CEFM5. A “NO response to any one checkli st
guestion will indicate the possibility that a particul ar project
order cannot be accepted or issued. A “NA’ response should be fully
expl ai ned.

Accept ance of Project Oders

a. Has the responsi bl e program manager di scussed in-advance with
t he custoner the scope, timng and costs of the work to be ordered?.

Response: YES NO NA

b. Has the PM prepared a PVMP for the work being presented?

Response: YES NO NA

c. |Is the project order docunmented on DD Form 448 or ot her
of ficial fornf

Response: YES NO NA

d. Does the block (Scope of Wirk/Description of Services) of the
DD Form 448 contain the follow ng signed statenent? *“1 (conmander or

desi gnated representative) certify that this order represents a bona
fide need of the current fiscal year in accordance with 31 USC
1502(a).”

Response: YES NO NA
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e. Has the accepter verified that the purpose of the project
order(s) is not for major new construction of real property?

Response: YES NO NA

f. Are all costs covering substantive work to be incurred by the
district’s/center’s in-house forces?

Response: YES __ NO NA

g. Does the project order specify in definite and certain terns
the conditions to be enforced, i.e., scope, conpletion date, costs?
Response: YES __ NO NA

h. Per the PMP, does the project order fully finance the entire
project scope and cite funds current at the tinme of acceptance?

Response: YES NO NA

i. |If the commencenent of work is contingent upon the occurrence
of a future event or authorizing action by the issuing conponent,

will the project order be rejected?
Response: YES __ NO NA
j. Is the project order an independent action (i.e., not

associ ated with anot her order placed under the Econony Act)?

Response: YES __ NO NA

| ssuance of Project Orders

a. Can a contractual relationship exist between the custoner and

the performer, i.e., issued either to ERDC or a non-Corps entity/
activity?
Response: YES __~ NO NA

b. Is the work being ordered an engi neering product or service?
Response: YES __ NO NA
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c. Does the block (Scope of Work/ Description of Services) of the
DD Form 448 contain the followi ng statenent or simlar clause? “I
(commander or designated representative) certify that this order
bei ng i ssued represents a bona fide need of the current fiscal year
in accordance with 31 USC 1502(a).”

Response: YES ~__ NO NA

d. Does the project order specify in definite and certain terns
the conditions to be enforced, i.e., scope, conpletion date, total
costs?
Response: YES ___ NO NA




